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Dukw Loud Dkvkkeaux, 

Ih femlunl A />/« Hunt. 


BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

|»|(.\\ Lord Devereaux appeals from a judgment ol 

convicti.. on September 10, 1071. in the United 

States District Court for the Southern District of New 

York following a thr.lay trial before the Honorable 

Charles L. Itrieant, Jr., United States District -Judge, 
and a jury. 

Indictment 7d (*r. lOoti, tiled Noven.Dcr 10, 1073, 

hatred Devereaux with one count of failing to keep Ins 
local Selective Hoard advised of an address where mail 
would reach him, in violation of Title 7.0 App., I '"ted 
States Code, Section If.lKa) and TJ C.U.K., Sections HUM 
and lt»41.». 

Devereaux’s trial begun on May -*0. 1074 and. on May 
dl, 1074, the jury found him guilty. 
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On September 10, 1074, Judge lirieant sentenced Deve- 
reaux as a young adult olTender pursuant to Title IS, United 
States Code, Section 5010 as extended by Title IS, United 
States Code, Section 4201), and pursuant to 'title IS, United 
States Code, Section 5010(e), ordered Devereaux committed 
to the custody of the Attorney General for observation and 
study, a report of the findings of such observation and study 
to be made to the Court by the Youth Correction Division of 
the Hoard of Parole within 00 days. The Court express In¬ 
stated that sentence was imposed without prejudice to ac¬ 
tion taken by the President regarding amnesty. Execution 
of sentence was stayed pending appeal. 

Devereaux is presently released on a $2500 Personal 
Recognizance Rond cosigned by his father. 

Statement of Facts 
The Government's Case 

The Government proved at trial that from on or about 
June 0, 1072 to on or about September 7, 1073, Drew Lord 
Devereaux wilfully failed to keep his local Selective Service 
board advised of an address where mail would reach him. 

Devereaux registered with Selective Service local board 
8 in Suffolk County, New York, on July 3, 1070 (GX 1).* 
At the time of Devereaux's registration, each registrant was 
advised that he had an obligation to advise the local board 
of any change in his status within ten days after it occurred 
( Tr. 27). It was also the practice at the time of Devereaux's 
registration to give egch registrant when he registered a 
pamphlet entitled “Selective Service and You” (GX 3; Tr. 
30-31 ). On July 17, 1070, the local board mailed Devereaux 
liis registration certificate (GX 4; Tr. 33). At the same 

* Citations preceded by “GX” refer to Government exhibits in 
evidence at trial and those preceded by “Tr.” refer to pages of the 
transcript of trial. 
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time, the local Istard mailed 1 lev reaux a classification ques¬ 
tionnaire (<JX 1!A; Tr. 34). 

The pamphlet, registration certitieate and edassilieution 
questionnaire ((IX 3. 4 and L’A) each advised Devereaux of 
his oldijrat ion to report to his local hoard any change in his 
address. The pamphlet also advised that his primary ob¬ 
ligation was to keep his local hoard inlorined ol his mailing 
address at all limes tOX 3t. 

1 (evercaux signed and dated tin - completed classification 
questionnaire on September 1, ltlTO and it was received by 
the local hoard four days later l(JX -A, I r. 34). In the 
classification questionnaire Devereaux specified 344 l’ark 
Avenue, New York, New York as his current mailing ad 
dress and identified Ian Henderson, 1)44 l'ark Avenue, New 
York. New York, his uncle, as the person who would always 
know his address. In an addendum to the Classification 
(Questionnaire, Devereaux stated he was moving to Dayton. 
Ohio and would send the local hoard his address upon 
arrival I <SX 2A ; Tr. 3o-36). 

On April is, 11(71. Devereaux was classified IA. 'avail 
aide for military service) I Tr. 38). Three days later a 
Notice of Classification (OX "> I was mailed to Devereaux 
which advised him that he was required by law to notify 
his local hoard within 10 days of every change in his 
address (Tr. 37 1 . On November 1), 11)71, the local hoard 
received a notice of change of address from Devereaux. dated 
October 8, 1071 I OX -0; Tr. 3!) I. The letter advised the 
local hoard that Devereaux would he living in Cleveland. 
Ohio and attending hit'll school there and it requested tin* 
local hoard to send him the necessary forms to apply as a 
conscientious objector "c o .M L. Stewart, Apt. ♦>. -681) N. 
Moreland Iflvd.. Cleveland. Ohio 441 liO.** On March 17. 

1117 -j, the local hoard mailed Devereaux the forms for a 
conscientious objector application, e o M.L. Stewart in 
Cleveland I (IX U-I; Tr. 40). 
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On May 10, 1972, the local hoard mailed a Current In¬ 
formation Questionnaire (OX 2E) to Oevereanx c o M.L. 
Stewart in Cleveland. On June 6, 1972, the letter was 
returned to the local board by the Postal Service with a 
forwarding address, “Try c/o Maurice Tabor, Huber Ills., 
Ohio (Near Dayton)” and stamped “Insufficient address" 
(Tr. 42). 

On June 1, 1972, the local board mailed Devereaux an 
Order to Report For Armed Forces Physical Examination 
(OX 2F) c/o M.L. Stewart in Cleveland. This letter was 
also forwarded “Try c/o Maurice Tabor, Huber Ilts. (Near 
Dayton) Ohio” and returned by the Postal Service stamped 
“Insuflicient Address”. 

On June JO, 1972, the local board mailed a letter to 
Devereaux c/o M.L. Stewart in Cleveland (OX 20) which 
was returned by the Postal Service on July 12, 1972 with 
the handwritten notation, “Return to Sender, No longer at 
this address” and stamped “Moved, Left No Address” (Tr. 
42). A carbon copy of that letter was mailed to Ian 
Henderson, 944 Park Avenue, New York City, the person 
designated by Devereaux as the one who would always 
know his address, and it was not returned undelivered (Tr. 
42). The letter, among other things, stated that Devereaux 
had been identified as failing to report for an armed forces 
physical examination on June 19, 1972. 

On June 20, 1972, the local board also addressed a letter 
to Ian Henderson, requesting, among other things, his 
assistance in furnishing the local board with Devereaux’s 
last known address (OX 211; Tr. 44 1 . Henderson replied 
“have not seen or heard from [Devereaux] since June ’71. 
11 is parent’s address is John Drew Devereaux, Post Oflice 
Box X-7776, Nassau, Buhamas.” 

On July 14, 1972. the local board mailed Devereaux an 
order to report for induction c/o M.L. Stewart in Cleveland. 


The letter was returned undelivered, stumped “I'nclaimed, 
addressee unknown" (OX — I >. 

On August 7, 1 the local hoard received the Special 
I’oi in for Conscientious Objector mailed to Ilevereaux up 
proximatelv live months earlier, on March 17, 1072 (OX 
o.l ; xr. to). It w.is dated July ‘-Mi. 1 !»7li and identified his 
mailing address as the same one which the hoard had used 
unsuccessfully on May Id. June I and June 311, 1072. namely 
e o M.L. Stewart in Cleveland (OX -I'-, -I', 20; fr. 10). 
The form also listed live people and their addresses as refer 
cnees regarding Devereaux’s conscientious objector applica 
t ion. 

On August 1.7, 1 !»7—, approximately one week after re¬ 
ceiving the conscientious objector application listing Deve 
remix's mailing address as that in care ot M.L. Stewart in 
Cleveland, the local board mailed a letter to Devereaux e/o 
M.L. Stewart in Cleveland (<!.\ UK). I he letter was re 
turned undelivered, stumped “Addn*ssee unknown (OX 
UK; Tr. l*-40>. 

On September 14, 1072 the local board wrote to the live 
references provided by Uevereaux in his conscientious ob 
jeetor application (OX 2J ), using the addresses provided 
by him. in an attempt to learn Devereaux’s last known 
address (OX 2L, 2M, UN, 20). A letter to Devereaux's 
fiancee. Marsha Tabor, addressed 1721 Xenia Ave., Dayton, 
Ohio 1.7121, was returned undelivered, stamped "Addressee 
Cnknown" (OX 2L, Tr. .71). The local board received a 
rcplv from Col. Anthony Castellano, New York Military 
Academy, giving Oil Dark Avenue, New York City, Deve 
rcuux's parents’ old address, as the last known address 
(OX 2M i. Major Schneider, New York Military Academy, 
replied that lie had not seen or heard from Devcreuux since 
June 1070 (OX 2X).* The local board never received a 

Major Schneider’s reply conflicted with statements by Deve¬ 
reaux’s in his conscientious objector application. In it Devereaux 

lFootnote continued on following page] 


c, 


reply to the letter il wrote Devereaux's parents c/o Hender¬ 
son. 1*0. Hox 1076, Lyfurd Cay, Nassau, Itulinmus and tin* 
letter was never returned undelivered (OX 20; Tr. 53 |. 

On October IS, 1072, Devereaux was reported as a de¬ 
linquent registrant to the 1'nited Slates Attorney, Southern 
District of New York (Tr. 5:1-54). 


On September 6, 1073, Special Agent Robert A. Hrawner, 
Federal Hureau of Investigation, located Devereaux c o 
Martha Wetig, 425 South Second Street, Miamisburg, Ohio 
where Devereaux admitted he had resided since August of 
1073 (Tr. 7s, SO, 88-80). Devereaux told Special Agent 
Hrawner that from October, 1071 until March, 1072 he 
resided at 2680 North Moreland Boulevard, Apartment No. 
6, Cleveland. Ohio with a fri-ml, Mary Stewart.* Thereafter. 
Devereaux claimed to have lived at 1728 Carlisle Avenue 
in Dayton, Ohio with his then tiancee, Marsha Tabor, from 
March 1072 until September 1072 (GX 7; Tr. 88). Accord 
ing to the dates hi* gave Agent Hrawner, it was while he 
resided with Marsha Tabor, on July 26. 1072, that Deve- 
reaux signed and dated his conscientious objector applica 
lion and. on August 7. 1072, that the local board received it. 
The application identified Devereaux’s mailing address as 
that c/o M L. Stewart in Cleveland, the address he said he 
left at the end of February 1072. Moreover, in the con¬ 
scientious objector application, Devereaux incorrectly idem 
fitted Marsha Tabor’s address as 1724 Xenia Avenue, Duv 
•on. Ohio though he was living with her at the time, as he 
admitted to Special Agent Hrawner, at 172s Carlisle 
Avenue in Dayton (Tr. 88). 

stated: "... I have received no response at all from two of the 
people 1 used as references and while the others promised to 
write, I have received no letters and do not know whether you 
have or not. I intend to press them once tiynin for responses 
...” (emphasis added) (GX 2J). 

* At trial Devereaux said he lived with M.L. Stewart for no 
more than one week (Tr. 181). 



I>« • ‘ix also told Special Agent Hrawner, that, from 
Octoli * • until .lamiarv, 10755, lie resided at 1720 Rrook- 

Iine. Da. .a, Ohio with 15eck.v Tolmfm * and from .January, 
107.5 to August, 107.‘5 with Toni lleil, 4402 Fargo, Moraine, 
Ohio (OX 7; Tr. 8S). Devereaux also told Special Agent 
Hrawner that he had not received either a notice to report 
for a preinduction physical or to report for induction and 
that his failure to receive such notices may have been caused 
by the numher of his residences in the past one and one half 
years (Tr. SO). Furthermore, Devereaux stated that lie 
did not know lie was required hy law to keep his local draft 
hoard advised of his “current whereabouts'’ (Tr. SO) al¬ 
though he had been put on actual notice of his obligation 
to inform his local hoard of every change in his address at 
least four times i(!X .‘5, I, 2A and 5). 

Special Agent ISrawncr arrested Devereaux on Decem¬ 
ber 10, 10755 at which time lie said Ian Henderson, 044 
I’ark Avenue. New York City would he aware of his where¬ 
abouts t Tr. 02 l. 

On danuaiy 2N, 1074, Devereaux was interviewed in this 
courthouse by Assistant Failed States Attorney Oeorge Wil¬ 
son. Devereaux’s .statement of his addresses differed from 
that he gave Special Agent Itruwner, inter alia, in that he 
told It raw tier that from October. 1071 until March, 1072 
lie resided at 26*0 North Moreland Doulevard in Cleveland, 
with Mary Stewart t Tr. 88) hut told Wilson that during 
that period lie lived with his parents at 011 Park Avenue, 
New York City (Tr. 120).•* Devereaux also told Wilson, 
as he had told Special Agent lirawncr, that from February, 
1072 until August, 1072, he lived on Carlisle Avenue, Day- 
ton, Ohio, possibly at street number 1721. This was the 

At trial Devereaux said he lived with Marsha Tabor 
through the end of December, 1072 < Tr. 261-262). 

Devereaux gave yet a third version during his testimony 
during trial. <See Defense Case, infra). 




residence he slnired with .Marshn Tahoe mid which in* hud 
identified as 1724 Xenix Avenue in listing Marsha Talx»r 
as a reference in his conscientious objector application. 

The Defense Case 

Devereaux learned ol his obligation to keep his local 
hoard informed of his mailing address on the day he regis¬ 
tered with the Selective Service, duly 2, 1970, and he was 
aware of his obligation to notify the local hoard of any 
change in address, of his current address and of an address 
through which mail could reach him. Furthermore, he had 
notified the local hoard of an address through which mail 
would reach him (Tr. 107-10S, 200-201, 20d, 200). Devereaux 
saiil that his statement to Special Agent Krawner that he 
did not know he was obligated to keep his local hoard in¬ 
formed of his “whereabouts" referred only to the period 
after December, 1972 when Devereaux believed the draft had 
ended and with it his obligation to keep the local board ad¬ 
vised of his address change's tTr. 1S4-1S6). 

Devereaux called the local board on August 13, 1970, and 
told them that his uncle, Ian Henderson, would arrange to 
forward his mail to him, that is. that he would give Hender¬ 
son an address to which he could forward his mail ((IX 
2R). 

In his Classification (Questionnaire, dated September 4, 
1970 ((IX 21. Devereaux slated he was moving to Olio 
and that he would notify the local board of his address 
when he got there. However, from the time of his arrival in 
Davton, Ohio in 1970 until October S, 1971, he never did so 
l Tr. 208-209). Moreover, during that period, Ian Hender- 
son, the person Devereaux designated as the one who would 
always know his address, did not know it at all times (Tr. 
211 ). 
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Devereaux acknowledged that lie received the Notice of 
Classification mailed to hi in on April 2i, 1971 (OX 2A) and 
was aware that he had lieen classitied I A, available for 
service i Tr. 2211, knew of the lottery system and once had 
learned his lottery number (Tr. 22,1, 222). 

1 Mi riti}' the summer of 1971, Devereaux lived in Florida 
but he may not have informed Ian Henderson of his mail¬ 
ing address there t Tr. 21.5 211. 22ti). Between June or 
July, 1971 until July, 197.'! Devereaux did not tell Hender¬ 
son his current 111111111 }* address 1 Tr. 220). 

From October 1971 until late February or early March 
1972. Devereaux lived in Cleveland (Tr. 181 |. On October 
S, 1971, Devereaux informed the local board that he had 
been living with his family in the Bahamas since the Spring 
of 1971 and asked that a conscientious objector application 
lie sent to him c o M. L. Stewart. Apt. 0, 2<»S0 X. Moreland 
Blvd., Cleveland, Ohio 11120 l OX 2D). Devereaux admit¬ 
ted that that part of his letter which stated he had been 
living in the Bahamas since the Spring was untrue (Tr. 
215-2HJ). 

During a period of approximately live months while 
DevereaTSt lived in Cleveland, lie had three residences, in¬ 
cluding that of M. I„. Stewart, but lived with M. L. Stewart 
herself for no more than one week (Tr. I SI, 198-200). 

When he left Cleveland, Devereaux resided with Marsha 
Tabor, then his tiancee, at 1720 or 1721 Carlisle Avenue, 
Dayton, Ohio until September, 1972 (Tr. 192-197). lie 
lived with her at another address in Dayton through Decem¬ 
ber, 1972 (Tr. 201 l. 

In mid .March or early April, 1972, Devereaux wrote 
M. I,. Stewart in Cleveland and asked her to forward all his 
mail to the home of his fiancee s parents, c/o Maurice Tabor, 
.'•(ill Benedict Bond, Huber Heights, Ohio. He made this ar¬ 
rangement despite the fact thill his relationship with the 
Tabors at that time was bad and, in fact, had never been 
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very good (Tr. 1KJMS4, 4 >. Deverctiux never informed 
his local Itonrd about this change of mailing address (Tr. 
217-21N). It was at the Tabor's address, however, albeit 
approximately three months later, that Devercaux elaimed 
to have found the eonseientions objector application mailed 
to him by the local board on March 17, 1972 (GX 2.1; Tr. 
1H4). Nevertheless, when Devercaux returned his conscien¬ 
tious objector application to the local board, dated July 20, 
1072, lit* listed his mailing address as M. L. Stewart in 
Cleveland, an address in a city from which he had moves! 
approximately 5 months earlier (GX 2.1), and not his 
mailing address, e o Maurice Tabor, Huber Heights, Ohio 
(Tr. 249). 

During the period of tin- indictment, June 0, 1072 to 
September 7, 1072., Devercaux had four or five permanent 
residences ami, simultaneously, seven to ten temporary resi 
deuces (Tr. 177 17s) and his father testified that Devercaux 
called him at least nine times during this period, informing 
him of a new address each time (Tr. I ll, 152, 155). 

On September II, 1072, the local board sent a letter to 
Devereaux's parents in the Bahamas, addressed c/o Hender¬ 
son P.O. Hox 107(1, Lyl'urd Gay, Nassau, Bahamas asking 
information on Devereaux's last known address (GX 20). 
Devereaux’s father testified that neither he, his wife nor his 
in-laws, Sir Guy Henderson, the former Chief Judge of the 
Bahamas, and Lady Henderson, ever receiver! the letter. 
Devereaux’s father testified that he, his wife and the Hender¬ 
sons lived in Lyfurd Gay, a development on New Providence 
Island, Bahamas, but that at the time the letter was mailed 
to him, the post office box for all residents of Lyfurd Gay 
had changed from I’.O. Box 107(1 to P.O. Box N-7770 (Tr. 
1J7-1JH, 110, 145-14(1, 149-150). 

Devereaux’s father also testified, however, that although 
lie had had at least two residences in Lyfurd Gay since lie 
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moved (here in 1971, liis mail box ;it Lyfurd ('ay had re¬ 
mained box number IK, despite the cliuugc in post oilier 
boxes for the development itself, and that the letter to him 
from the local hoard MIX -0) was addressed in such a way 
that under ordinary circumstances it should have reached 
him (Tr. 148-150). Furthermore, in the summer of 1075, 
Devereaux's parents acknowledged that they had just re¬ 
ceived a letter from their son which he had addressed with 
the same post office box number as the local board had used 
in its September II. 11*71! letter l Tr. 203-204). 

At the end of December, 107:2, Devereaux’s engagement 
to Marslm Tabor ended and thereafter he did not see or 
contact her parents again (Tr. 'Jill -12012). In January, 1973, 
Devcreatix moved to Moraine, Ohio t Tr. 1821. 

Government's Rebuttal Case 

Archie Spicgelmnn of the Selective Service testified that 
the ending of the draft in December. 1072 did not terminate 
Devereaux's obligation to keep the local board advised of 
his current address | Tr. 205-200). 

ARGUMENT 
POINT I 

JUDGE BRIEANT DID NOT UNLAWFULLY AMEND 
THE INDICTMENT. 

Devereaux argues that Judge Hricant unlawfully 
amended the indictment by striking the words “in writing”. 

11 is argument has no merit. 

The indictment in this ease charged as follows: 

“The (Jraml Jury charges: 

From on or about the 01 h day of June, 1072, to 
on or about the 7lh day of September, 1073, in the 



Southern District of New York, DREW LORD 
DEYEKEAI'X. the defendant, unlawfully and know 
ingly did fail, neglect and refuse to | erfonu u duty 
required of hint under and in execution of the Mili¬ 
tary Selective Service Act of l!tti7. Title 50 Appendix, 
1 nited States Code, Section 151 ri we./,, and the rules, 
regulations and directions made pursuant thereto, in 
that he, being a registrant, required to keep his local 
hoard currently informed in writing of the address 
where mail would reach him. unlawfully and know¬ 
ingly did fail, neglpet and refuse to keep his local 
hoard advised of the same. 

(Title 50 Appendix, United States (’ode, Section 

402(a) ; 32 C.K.R. 1041.3, 1041.1.)” 

At the beginning of the trial, defense counsel moved to 
strike the words “in writing” from the indictment because, 
he said, the provision in the law imposing a duty on a 
registrant to keep his local hoard advised of the address 
where mail would reach him did not include a requirement 
that he do so in writing. The (lovernment asserted that it 
would prove that Devereaux failed to keep his local board 
properly informed either orally or in writing, and defense 
counsel added, “We will not take the position that we gave 
oral notice as opposed to written notice” (Tr. 3-4). The 
Court denied the motion to strike. 

After the Inking of evidence was completed, the follow¬ 
ing further colloquy on the issue took place: 

“The Court: You had an application at the 

beginning of the trial, Mr. Dworkin, about the “in 
writing provision ol the first page of the indictment. 
It was your suggestion or request, if I recall, that 
not be read to the jury. I w< der if you would re¬ 
state your position on that, because f have been 
thinking about it, and I think perhaps I ought to hear 
you further on that. 
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Mr. Dworkin: ('ertainly I would move to dismiss 
tin* indictmenl if I am in a position to do so on that 
basis, hut tin 1 real olijection is that there is no such 
requirement that any notification he in writing. It 
is not that there is an issue of whether notification 
was in writing or not in this ease. It is just that if 
we had read requirements that are not in issue to a 
.jury, it may confuse them and somewhere along the 
line someone may think that the defendant did not 
comply with it, whether there is evidence of that or 
not. 

The Court : Do you still contend that I ought not 
to read the “in writing”? 

Mr. Dworkin: Y’es. 

I lie < ourt : I think you may have a point there. 
I am prepared to go along with that request. 

Mr. Carey: Your Honor, the Government has no 
objection. 

The ('ourt : All right. 

Mr. Dworkin: As I recall, you did not read it- 

The Court: 1 have not read the indictment. 

Mr. Dworkin : — at the beginning of the case, and 
no mention was made of the “in writing.” 

The Court: No. It was of some concern to me, 
and I wanted to give it further thought and I had 
not had a chance to read that Tenth Circuit case 
which you had. 

Mr. Carey: It is clearly not in the regulation, 
your Honor. That is the reason for my consenting. 

The Court All right. It is confusing; that is the 
main thing." I Tr. 312-314 ). 
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Thereafter, the Court read tin* indictment a nl in¬ 
structed the jury ns if tin- words "in writing’’ did not ap¬ 
pear in the indictment. 

As a preliminary matter, it seems clear that Devereaux 
is foreclosed from asserting now either that tin* inclusion of 
the words “in writing” in the indictment required its dis¬ 
missal or that the striking of the words “in writing” was an 
impermissible amendment of the indictment. Despite Reve- 
reaux's tortured reading of the record (Hr. at 17),* it is 
clear that no motion to dismiss the indictment was ever 
made; the reason the trial judge did not rule on a motion 
to dismiss is that Devereaux did not make one. His present 
claims about the indictment's defectiveness—before or after 
“in writing” was struck come too late. United States v. 
Fist el, 400 F.2d 157, 100-102 I 2d <’ir. 1072); United States 
v. Miller, 215 F.2d tst; oid Cir. i, cert, denied, 355 U.S. 
005 (1057); llanorieli v. Sachs, 200 F.2d 70S, 790 (0th 
Cir.), cert, denied, 508 I .S. N05 i 1001 ( ; I nited States V. 
Williams, 205 F.2d 572, 575 (5th Cir.), cert, denial, 540 
r.K. 822 (1055); United States v. Freeliny, 51 F.R.I). 540 
(S.D.N.Y. 1062) ; United Stubs v. (James, 150 F. Supp. 407 
(S.D.N.Y. 1057), ajj'd, 258 F.2d 550 (2d Cir. 1058), cert, 
denied, 550 C.S. 057 t 1050) ; if. United States v. Kelly, 505 
F.2d 727 (2d Cir.), art. denied, 5,05 C.K. 005 (1008); 
United Stales e-r rel. Mun ison v. Foster, 175 F.2d 405 (2d 
Cir. 1049). 

Second, since the striking of the words “in writing” 
was done on Devereaux’s motion, he is hardly in a position 
to complain that the trial court committed reversible error 
for doing what Devereaux specifically and sun sjtemte re¬ 
quested. I nited Stales v. Fd wards, 105 F.2d 045, 050 10th 
Cir. 1972).** 

* Citations preceded by “Br.” refer to the pages of the 
Defendant-Appellant’s brief. 

** Devereaux relies on Crosby V. United States, 339 F.2d 743 
(D.C. Cir. 1964) as authority for the proposition that an imper- 

(Footnote continued on following page] 



Moreover, I lie underpinning of Devereaux’s argument on 
appeal is that the grand jun . . charged him with failure 
to keep the lioanl so advised ‘in writing’ ” (I5r. at 14). 
However, the indietnient, while, to lie sure, reciting that 
DeverentiN had a duty "to keep his local hoard informed in 
writing of the address where mail would reach him,” did 
not charge Dcvcroaux with failure to keep the local hoard 
informed in irritimj of an address where mail would reach 
him; it simply charged that Devereaux . . did fail, neglect, 
and refuse to keep his local hoard advised of the same.” 
In short, the indictment can fairly he read to have charged 
Devereaux with failing to advise the local hoard in anif man¬ 
ner of a current mailing address, a view which it appears 
the trial court (Tr. ” t and defense counsel helow held ami 
which is clearly the proper const ruction of the charging lan¬ 
guage of the indictment. 

Moreover, even if the indictment were construed as 
Devereaux would have it—that it charged him with failing 
to keep the local hoard advised in irritint/ of a current ad¬ 
dress— it is In no means the ease that he was entitled to 
have the words “in writing" stricken. The indictment thus 
construed charged that Devereaux had failed to keep his 
local hoard currently informed in writing of the address 
where mail would reach him from dune <>, 1!(72 to Scptern 
her 7, 11172. United Slate* v. Fisher, 1.70 I>\2d 114.7 l 10th 
<’ir. I072|, on which Devereaux relied helow for his motion 
to strike the words “in w riting" i Tr. 2i, concluded that the 
regulation applicable during l lie period relevant in (hat ease 
did not provide that the information required about it regis¬ 
trant's current mailing address had to he furnished in writ 

missihle amendment t<> an indictment cannot he justified by the 
consent of the defendant, and certainly Crnslty supports his posi¬ 
tion. However, in Crashy the amendment was not made on 
application of the defendant, and in Stir ant v. United States, 
•'$♦>1 I’.S. 212 (ltltiO), on which Crosby relies, the “amendment" 
was made over the objection of the defendant. 
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ing. However, tIn* regulation applicable in Fislicr, 22 F.F.It. 

§ 1041.2, was modified and recodified September 2, 11*72, 
effective on that date, .57 l'.lt. 17!tfifi, to re<|uire as .‘52 C.l'.K. 

§ 1041.1 that a registrant furnish current information in 
writing of an address where mail would reach him. Thus, 
the defect in the indictment was at most that for the period 
•lime 0, l!t72 to September 2. 11*72, when 22 F.F.It. § 1041.1 
became effective in its present form, the indictment charged 
a duty to keep the local board informed of a current mailing 
address in writing , when the requirement of a writing did 
not exist. 

The net effect of the matter is that, if the indictment 
meant, as dudge itriennt properly construed it, that from 
dune, 11*72, to September. 11*72, Hevereaux failed to keep his 
local board advised in any fashion of his current mailing 
address, it adequately charged an offense tinder the two 
regulations variously in force during that period,* and the 
striking of the words “in writing" as surplusage—particu¬ 
larly on the motion of the defense was plainly permissible. 
See, e.g. I nili'il Stales v. Ciranii, l*kt. No. 74 141*2 f2d Fir., 
danuarv 24, 11*7.1*, slip op. at 00.1lt-00.12; tjnilnl Slates v. 
Colasanlo, 1.12 F.2d .18.1, ."»!*<* (2d Fir. 11*71). cert, denied, 
400 l'.K. 1*17 t 11*72) ; I nileil Stales v. Slone, 282 F.2d .147, 
.1.12.1.14 (2d Fir.), cert, denied, 204 l'.K. 1)28 (11*00). 

Interpreting the indictment as Hevereaux does now. it 
is equally clear that he is not entitled to complain of the 
striking of the words “in writing." The indictment prop¬ 
erly charged a violation of .10 App. I’.S.F. $ 102(a) and 22 
F.F.It. >1041.1 (effective September 2, 11*72). lis only 
defect was that it embraced in the charging language a 
three month period during which its predecessor, 22 F.F.It. 
j 1041.2. which did not require a writing, was effective. 

* The 1972 amendments to this portion of the Code of 
Federal Regulations did no more than restrict to the making 
of a written notification the way in which a registrant could 
fulfill the duty imposed. 
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Since tIn* indictment before its nincndincnt properly charged 
the crime of which I>everenux was convicted, the inclusion 
of the period .1 tine-September, 1 in the indictment was 
at most a defect properly treatable as a variance which was 
lion-prejudicial. United Stairs V. A/cp/a/, 1 ait I'.I’d 95K, 
901 CM Cir. 1940), ml. denied, :t:{0 I S. S2t I l‘> 17>, and 
curable by a limiting instruction when the case went to 
the jury, f ailtil Slates v. Idlirards, sit/un. That .1 udge 
lirieant adopted an alternative course on Devereaux's mo 
lion bv striking “in writing ’ not only protected Devereaux’s 
rights for the period when 2.2 C.F.K. j 11*41.It was in effect, 
it substantially increased the proof reipiired of the (Jovern- 
ment for the greater period charged in the indictment, when 
•'ll! C.F.IJ. > 1011.1 was in force; the removal of the words 
“in writing" narrowed the scope of the indictment, required 
the (iovernnieut to establish no notification of the draft 
board of any kind during the period of September. 1972 to 
September, 197.’?, and increased the defenses available to 
Devcreaux. Salini/er v. I nilnl Stales, 272 I’.S. .“ill', 54 n- 
r*4!> I 1920 i; l nilnl Slates v. ('ulusardn, su/ira, loll F.2d 
at 590. 

Nor does the trial judge's action fall afoul of Hr I’arh 
Itain, 121 I .S. 1 (issTi, on which Devcreaux places his 
principal reliance. As this Court held in United Stales v. 
I'innni , sn/na, slip op. at 0052: 

“This Court has viewed /lain as holding that some 
deletions of unnecessary languugc may work an im¬ 
permissible 'fundamental change in the charge set 
forth in an indictment, even though a legally suf 
licienl allegation remains. See United Slates v. f'nla 
snnln, sa/ira, 155 1 .2d at 590. That type of change, 
involving the disregard of language that might well 
have had a significant bearing on the grand jury’s 
decision to indict, may still violate the Itain rule. 
Fven this interpretation of Itain may have been 
eroded by the Supreme Court's opinion in Stirone v. 
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United Staffs, supra, which interpreted I tain ns 
standing lor ‘(he rule that a eourt cannot permit a 
defendant to he tried on charges that are not made 
in the indictment against him.* 2(51 I'.S. at l! 17. 
This view appears to express concern only with the 
addition of charging language, rather than its de- 
letion.” 

The underpinning of liain that without the deleted 
language the (Jrand Jury might not have indicted the 
defendant has no application here since the indictment as 
returned properly and adequately charged the crime of 
which Devereaux was convicted. Judge Brieunt's action on 
Devereaux’s request “simply withdrew a portion of the 
charge as laid; the offense remained tin* same ..." United 
States v. Walters, 177 F.2d 2N(i, 2NH |!tth Cir.), vert, denied, 
til I'.S. 1007 (1972). See also I nited States v. Yneiio, 215 
F.2d (527 (2d t'ir. 19(511) ; O rerstreet v. I nited States, 221 
F.2d 459, Kit loth t'ir. 19(52) (I.unihard, cert, denied, 

27(5 I'.S. 919 (19(51 I ; I nited States V. Musijrore, ls.‘{ F.2d 
227, 22* (5th cir. i, eert. denied, 11 1 U.S. 1022, 1025 (197511 ; 
United Stalls v. Uriffin, 1(52 F.2d 177, 17* I I Oth t'ir. |. eert. 
denied, 409 I'.S. 9** (1972); Marsh V. United States, 211 
F.2d 217, 219-222 (oth Cir. 19(55) ; United States v. Krepper, 
supra, 159 F.2d at 971. 

Even if Judge Brieunt had unlawfully amended the suli- 
stanee of the indictment, reversal of Devereaux’s conviction 
is unwarranted since Devereaux has failed to show how lie 
was prejudiced l»y the amendment. I nited States v. ('on- 
solidated Laundries <'or/ioration, 291 F.2d 5(52, 571 572 (2d 
t'ir. 19(51); ej. United States v. Rose, 121 F.2d 1051, 1052 
Kith t’ir. 1970); United States v. Uruehtman, 121 F.2d 
1019, 1021 ((5th t'ir.), eert. denied, 100 I'.S. S49 (1970); 
I nited States v. ('lari;, llti F.2d (52 (9th t'ir. 19(59) ; I nited 
States v. Owens, 2.24 F. Sapp. 1020 (1). .Minn. 1971). At 
trial Devereaux claimed that the words “in writing" were 
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unnecessary and would prejudice him it read (<» the jury 
(Tr. If, Now lie claims that striking the words, at his 

request, prejudiced him. Devereaux should not he per 
milled to have it liolh wavs, particularly since the issue of 
how notice was given by Devereaux was not raised by him 
(Tr. It. lie argued to the jury that he had provided tin- 
local hoard with a forwarding address through which mail 
could reach him, and, alternatively, any failure on his part 
to do so was not wilful. The Government argued, and 
proved, that Devereaux intentionally failed to notify tin- 
local hoard as required either in writing or any other wav 
(Tr. Ili Furthermore, Devereuux's claim id' prejudice is 
founded on a faulty analysis of the effect of .Judge I’.rieant's 
amendment, lie claims that tin- amendment eliminated a 
defense which he might have raised hut he fails to identify 
such defense. In fact. Judge Hricant's action had tin- 
opposite effect hv increasing the defenses available to 
hcvereaux. If the indictment were to he read as Devereaux 
claims the Grand Jury intended it. then he could have 
satisfied his obligation to the local hoard only b\ notice in 
writing of a current address where mail would reach him. 
As the indictment of the Grand Jury charged in fact, both 
before and after Judge Hrieant's amendment, Devereaux 
could establish that he satisfied his obligation to the local 
hoard not only by notice in writing hut by any other means 
possible. Thus, any amendment of substance increased 
lather than limited Devereaux’s defenses and did not preju 
dice him in any way. Cf. William* v. / stair*, I7«t 

I'.I’d fintl, fi.V.I t. - »th fir. litotti, aff'il , Jl | f.s. !»7 i i;j-,j > 

Devereaux seems to claim that Judge Hrieant’s action 
deprived him «»f raising on appeal the argument that the 
conviction should he reversed since the indictment was 
defective. Devereatix's claim that there was no requirement 
that he notify the hoard in writing of an address where mail 
would 1 -eaei. him overlooks the fact that he did have such 
a legal duty under JL’ C.F.K. $ Dili.I and that, in any 
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event, he was neither charged nor tried for that offense. 
Moreover, the eases upon which he relies are inappropriate 
since the defenses they speak of as lost to the defendant by 
an amendment, thereby prejudicing him and warranting 
reversal of the conviction, are defenses on the merits. 
United Staten v. Fairertt, llu F.2d 704, 707 lid t’ir. 11140); 
United Staten v. Owens, su/ira, .'{.'54 F. Supp. at 1012. Devc- 
reaux clearly did not lose a defense on the merits as a 
result of the amendment. 

POINT II 

THERE WAS SUFFICIENT EVIDENCE FOR THE JURY 
TO FIND DEVEREAUX GUILTY AND JUDGE BRIEANT'S 
CHARGE WAS PROPER. 

Devereaux claims that there was insufficient evidence to 
convict him because hi* provided the local board with the 
required chain of forwarding addresses, and, if not, there 
was insufficient evidence that he deliberately failed to do so. 
The verdict of the jury must be sustained since, viewed in 
the light most favorable to the Government, the evidence 
of DevereauxV knowing and wilful failure to satisfy his 
obligation was suflicient to support it. (Uasner v. I'nited 
States, .‘115 U.S. tit), 80 l 1042) ; I'nited States v. Minqoia, 
424 I*\2d 710, 712 (2d <’ir. 1!)70( ; I'nited States v. Kalianer, 
.117 F.2d 410, 407 (2d t'ir.f, eert. denied, 17.7 F.S. 810 
(1961).* 

* Devereaux claims that Judge Brieant should have granted 
his motion for acquittal pursuant to Rule 29, Fed. R. Crim. Pro. 
at the end of the Government’s case (Hr. 26 1 . However, since 
Devereaux offered evidence after his motion was denied at the 
close of the Government’s case, the sufficiency of the evidence 
must be evaluated iri the light of all the evidence.- United States 
v. Tramnnti, 500 F.2d 1134, 1138 (2d Cir. ), rert. denied, 43 
U.S.L.W. 3349 (December 16, 1974). United States V. Pui Kan 
Lam, 483 F.2d 1202. 1208 n. 7 (2d Cir. 1973), rert. denied 415 
U.S. 984 (1974). 




A11 lion jili I teverea ii x was not required to remain at anv 
particular address or tc» report to the local hoard every 
move he made, lie was obligated to keep the local hoard in¬ 
humed of a current good address. Ilartchy v. United States, 
dlh I .S. 484. 488 (1943) ; United States v. Read, 443 F.2d 
N-12, Ml (5th r?ir. >, eert. denied, 404 U.N. 943 (1971); 
I nited States v. Seliyson, 377 I’. Supp. 638, 641 (S.D.X.Y.), 
affd, 497 I'.2d 920 (2d Oil*. 1974); United States v. Wil¬ 
liams, 378 l\ Supp. ir.9, 101 (S.D.X.Y. 1973). He did not 
do so. Devereaux failed to leave a chain of forwarding 
addresses In which mail sent to him might reasonably hare 
been e.r/ieeted to route into his hands in time )or compliance. 
Hartehy v. I nited States, supra, 319 U.S. at 489. 

Oevereaux admitted he knew of his obligation and 
argued that he fulfilled it by, among other things, providing 
tin- local hoard with the address of M.L. Stewart in Clev<- 
land and, when he moved to Dayton, providing M.L. 
Stewart with tin* home address of his fiancee’s parents, the 
Tabors, in Huber Heights, Ohio. He argues that this 
shows a "real effort” to comply with the law (Hr. 26). On 
the other hand ’ ** has not claimed that he provided Hender- 
son ’ l M ‘‘ designated as the one who would always 

know his ad ring the period of the offense charged, 

with any c torwarding address. 

Devereaux did give the local Isiard a good address for 
M.L. Stewart in < leveland but he never provided ii with 
another change of address, or another person who would 
know his address (Tr. 271 ), though he lived at that address 
lor only one week during the 23 month period he lived in 
Ohio (Tr. 181). Devereaux testified that shortlv after 
leaving Cleveland for Dayton he gave M.L. Stewart a com 
I’lete forwarding address for the Tabors in Huber Heights. 
Ohio. However, the evidence proves otherwise. Three letters 
sent to M.L. Stewart and forwarded to Huber Heights, Ohio 
were returned to the local hoard undelivered, stamped “in¬ 
sufficient address" or “Moved, Left Xo Address” (G.\ 21*:. 



2F, 2G). Presumably to prove In* gave Stewart a valid 
forwarding address, Devereaux testified that lie received 
his eonseientions objector application, mailed March IT, 
ip-'o, through the M.L. Stewart address in Cleveland, at 
the Tabor residence in Huber Heights (Tr. INI). The jury, 
on the other hand, could have rejected Devereauxs testi¬ 
mony and inferred that he received it at M.L Stewart's in 
Cleveland where he said he lived until early March, 1 HTl! 

(Tr. 11)7). I itit' il Staten V. Blakely, 41)1 I'.lid 120 (5th 
fir. 1074). 

Devereaux not only failed to keep the local board advised 
of an address where mail would reach him but the evidence 
was sufficient to show, contrary to his claim on appeal, that 
he deliberately failed to meet that obligation. Ward v. 
United Staten, Til U.S. 1)24 (11)511); United Staten v. 
Blakely, 41)1 F.2d at 1211; United Staten v. Binkley. 452 
F.2d IONS, KIN!) (!)th Fir. 1071 I ; United Stales V. U< in mint), 
445 F.2d 555, 557 (1st Cir.), eert. denied, 404 F.S. !I4!I 
(1071). 

Devereanx's conscientious objector application itselt 
shows a deliberate attempt by him lo mislead his local board. 
Admittedly knowing his obligation to keep the local board 
informed of a current address through which mail could 
reach him, approximately I months after lea\ing f levc- 
land. he listed as his address that of M. L. Stewart in Cleve¬ 
land. He did not list either address where he had been liv¬ 
ing with Marsha Tabor for approximately 5 months and 
continued to live with her tor another •> months ( 1 r. 1-L1. 
I!l7, 2t»l | nor did he list the Tabors in Huber Heights. 
The address lie claimed at trial was his mailing address 
I Tr 1N.‘>). Tile references provided by Devereaux in his 
conscientious objector application also show a deliberate 
plan to mislead the local board. Devereaux argues that he 
showed a “real effort** to comply with law by listing the 
names and addresses of live references, presumably because 
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they could him* furnished iIn* hoard with his address (Hr. 
2(>|. However, tlie evidence establishes that Devereaux never 
expected the 1 »eal hoard to learn from his references a cur¬ 
rent address through which mail could reach him. 

i 

Iteverea ix admitted during interviews hv the FBI and 
hy an Assistant Foiled States Attorney, as well as at trial, 
that his address when he lived with Marsha Tabor in a 
house on the corner of Xenia Vvenue and Carlisle Avenue 
in Dayton was on Carlisle Avenue I Tr. Ifio-l'Jfi), yet ap¬ 
proximately months after he first moved there, he listed 
the address for Tabor, given as a reference on his conscien¬ 
tious objector application as “1721 Xenia Avenue, Dayton, 
Ohio." The local hoard wrote Marsha Tabor at the address 
given hy Devereaux and the letter was returned undelivered, 
stamped, “addressee unknown" i<»X 2L). 

Devereaux also provided as references two officers at 
New York Military Academy whom he knew when he at¬ 
tended liijili school there, stating in the body of his applica¬ 
tion (OX 2.1 at p. d | that he was waiting for responses 
from them, thereby indicating that he had written to 
them in relation to his application. The local board 
wrote each of the officers. Dm replied hy providing an out¬ 
dated address for Devereaux’s parents (OX 2M) and the 
other by stating that he had “not seen or heard from [Deve- 
reaux | since end of school year, dune Ii>70 . . ." (OX 2N). 
Each officer thereby indicated not only that he was not ex¬ 
pecting to write Devereaux in relation to his application 
but also that lie did not have a current address to which 
to mail the response Devereaux was waiting for. 

Devereaux also listed his parents as references and the 
local board wrote to them seeking assistance in locating 
him (ti.X 20 1 . The letter was never returned undelivered 
nor did the local board ever receive a reply to it. Devereaux 
admitted the address of his parents was changed bv the 
time the local board wrote them but claims that but for 
the failure of the local board to address a letter to his 
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parents at their current address provided l»y Henderson 
(GX -II), the loeal hoard would have reached his father 
and learned his address and that his obligation to provide 
a current mailing address was thereby satisfied. However, 
the obligation t(» provide a eiirrent address was Itevereattxs 
not Henderson's. Ihit'tchy V. f aitxl Stall's, sa/na, .Slit I .S. 
at 488, and the loeal board was not obligated to track down 
Devereaux. <7. (ixttrr \. I aitxl Stairs, 122 F.2d .‘Ho, .‘Sis 
(10th Cir. 1117(1). More important, however, Devereaux 
never expected the loeal board to contact him through his 
parents. His father testified that through all the com¬ 
munications he had with his son, they never discussed 
whether his father had received any correspondence from the 
local board (Tr. 152). <'f. I aitxl Stairs v. Try/mk. 136 

F.2d 000. 003 1 3d <'ir. 1043); I aitxl States V. fiecoy, 481 
F.2d 22f>, 228 (0th <'ir. 1073). liven if the references had 
provided clues by which he could have been located, Deve- 
reaux would not have substantially complied with his 
obligation. I aitxl Stairs v. Mnstafari-Kashani, 400 F.2d 
224 (0th Fir. 1072). 

Devereaux claims he satisfied his obligation by providing 
the local board with the address of his uncle, Henderson, 
the peison Devereaux designated as the one who would 
always know his address i l!r. 2127). Devereaux ignores 
the clear purpose for making such a designation as well as 
the evidence which confirms without <|iiestion that Hender¬ 
son did not often know Devereaux's address and never knew 
it during the period of the offense charged. Henderson re¬ 
plied to a letter of the loeal board on duly 10. 1072 that he 
had not seen or heard from Devereaux for over one year 
(GX 211). Devereaux himself admitted that the last time 
he contacted Henderson through September, 1073 was in 
dune or duly 1071 and that if he provided any address at 
that time it was to a temporary residence in Florida which 
he left in or about August, 1071 i Tr. 212-2lit, 270-271). 




1 he pattern of Dcvereaux's conduct gave every indica- 
lion ot evasive lai ties to avoid receiving mail from the local 
IHiui'il. ( nihil Sin I< s v. Moxlnfnnh nxhnni, xu/ira, 469 K.2d 
at —-1. I* pom •lime I9il through September 197*5, Devereaux 
never intorineil Henderson of his mail forwarding or resi¬ 
dence address i Tr. 212-215, 270-271). Moreover, he failed 
to give the local hoard more than one address change be¬ 
tween October s, 1071 and September, 1972 though he had 
approximately 0 to l.» other residences and claimed one 
other mail forwarding address, the Tabors in Huber Heights, 
and he failed to change the name of the person who would 
always know his address | Tr. I ll, 152. 155, 177-178, 192-200. 
270-271 ).* Though he claimed to be moving about, constant- 
I\, he lived with Marsha labor in Dayton for approximated’ 
•i months at 1721 l arlislc Avenue, long enough by far to 
warrant giving that address to the local hoard (Tr. 197). in 
addition, though the address change Devereaux did give the 
local hoard, that of M. L. Stewart in rievehind, was a valid 
residence address for only one week, he relied upon it in 
direct communications with the local hoard months after he 
left Cleveland (GX 2J). 

Devereaux justified his failure to notify the local board 
of his address changes by claiming he gave a valid address 
to which M. I,. Stewart could forward his mail, the Tabors 
in Huber Heights. However, the jury was entitled to 
disbelieve Devereaux and on the basis of the letters mailed 
to M. L. Stewart, then forwarded to Huber Heights and re- 
ttimed to the local hoard marked “insullicient address” and 
“moved, left no address, infer that Devereaux had not pro¬ 
vided a valid forwarding address to Stewart but had acted 
in bad faith. Ilnrtiln/ v. ( nihil Shifix, xu/ira , 219 T\S. at 
4S9; I nihil Shihx v. Ilnli/rx, 149 l'.2d 12S9. 1290 (9th Cir 

1971) . 

* Though the indictment charged the defendant with the 
offense for a period shorter than this, the entire period could 
he considered as additional evidence of Devereaux’s wilful failure 
to comply. United Stolen v. Read, 465 F.2d 1118. 1120 (9th Cir 

1972) . 



Even if Devereaux did give -M. I>. Stewart a complete 
address for the Tabors, nevertheless, the evidence shows he 
did so in had faith. Devereaux admitted his relationship 
with the Tabors, whose daughter he was 1 iviwith else¬ 
where, was bad at 'he time he relied upon their home as a 
forwarding address and had never been very flood (Tr. 183- 
184, 234, 2(i2). (liven such a relationship, when he made 
tin* arrangement, reasonably he could not have* expected 
the Tabors to forward his mail. Indeed, they did not do so 
and his continuing reliance upon their address (see (IX 2d i 
as a forwarding address after he realized D'ev were not for¬ 
warding his mail to him, | Devereaux testined he found his 
conscientious objector form i(!.\ 2d) at the labors ap¬ 
proximately three months after it was mailed (Tr. 184)) 
establishes beyond any doubt that he was trying deliberately 
to avoid any notice from his local board. 

Finally, Devereaux did not provide any chain of ad¬ 
dresses by which he could have expected correspondence 
from the local board to reach him in time for compliance, 
llartchi/ v. I ailed Stalls, supra, 31!) I S. at 18!); cf. hailed 
States V. Seen//, supra, 1*1 I .2d at 228. He testified that 
he did not see the Tabors regularly and when he did it may 
have been after as much as three weeks t Tr. 2(53). On the- 
other hand, his claim that he did not find his conscien¬ 
tious objector application for approximately three months 
after it was allegedly mailed through M. L. Stewart to the 
Tabors suggests, if believed, that his contact with them 
was even more haphazard. I bus, if he had received, lot- 
example, the order of the local board that he report for 
physical examination, it would not have been possible for 
Devereaux to comply with it, since it mpiired him to re¬ 
port within eighteen flays of the date of the letter (OX 2F). 

Devereaux alleges that he was prejudiced by Judge 
Ilrieant’s charge regarding the ways in which he could 
satisfy his obligation to the haul board (Hr. at 24). Deve- 






t 


- I 

reuux claims (hat tlie charge confused the jury and misstated 
the law. 

Itevereaiix has tailed to show any basis indicating the 
charge confused the jury. 11 is ^illegal ion is simply unsup¬ 
ported by fact or law. 

'•’he alleged misstatement of law was Judge Hrieant’s 
failure to charge that Devereaux could satisfy his obliga¬ 
tion merely by giving the local hoard Henderson’s address, 
regardless of whether Henderson knew where to forward 
Devereauxs correspondence, because Henderson “knew” the 
address tor Devereaux’s parents. Devereaux made no re 
(piest to give the jury such a charge. Indeed such a charge 
would have misstated the law Itevereaux was required to 
keep the local board informed of an address through which 
mail would reach him in time for compliance. Rartchy v. 
I nihil Sillies, su/irti. Jilt t .S. at 480; Kokotan v. United 
Shifts, 408 F.LM 1134, 1137 (10th Fir. I960). The record in 
this case plainly shows that although the local board had 
Hendersons address, Henderson did not know where to con¬ 
tact Devereaux (OX I'll). 

Moreover, Devereaux s failure to object at trial to those 
portions of the charge he questions now and his failure to 
allege and show “plain error" affecting substantial rights 
alone preclude his raising the issue on appeal. Rule 30, 
Fed. R. <’rim. Pro.; United Shifts v. /‘into, 503 I’.L'd 718, 724 
12d <’ir. I!l7t|; I nihil States v. Renner, J82 F.LM 117, 13(1 
n. 18 (2d Cir. 1073); I nihil States v. Reliti/rino, 470 F.2d 
1205, 1200 i 2d Fir. 1072 t, ro7. denied, 411 F.S. 018 (1073); 
United States v. Martini z, tit; F.LM I IN, 120 (2d Fir.), eert 
denied, 101 F.S. 011 (1071); United States v. Contreras. 
446 F.LM 040, 042 (2d Fir. 1071 ). 

Devereaux hits also tailed to show now he was preju¬ 
diced by his other claim of error, namely, Judge Rrieant’s 
refusal to charge (he jury that Henderson could be con- 
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sidered of such discretion that Devereaux might justifiauy 
relv upon him to forward his mail to his lather (Hr. 215). 
The record is clear that Devereaux provided Henderson with 
no forwarding address (Tr. — 1—1 •*, -70-71). Moreover, 

I(evereanx's testimony did not suggest that he relied upon 
Henderson to forward his mail to the Hahunias, where, in 
any event, he did not live. Indeed Devereaux's conceded 
failure to ask his father if he had received any mail from 
the local hoard, if believed, suggests that he did not expect 
Henderson to forward any mail to Devereaux's parents. 
Finally. Devereaux testified he was not using his parent’s 
address as a forwarding address when lie last contacted his 
uncle. Indeed, at that time he gave his uncle a forwarding 
address, if any, in Florida (Tr. 212-213). Absent any evi¬ 
dence sufficient to raise a question of fact regarding whether 
Devereaux relied upon Henderson to forward his mail to 
him, through his parents, it was not error for .Fudge 
Hrieant to refuse to give the requested instruction. United 
Stairs v. (’lark, HIS F.2d .13.1, 137 (2d <’ir. 11)74); I nited 
States v. (Irani, 1(52 T\2d 2S, 3.1 (2d Fir. 11)721, eert. denied, 
40!) I'.S. 1)11 (11173); United States v. Lozair, 427 F.2d 
Oil, 1)16 (2d Fir. 11(7(1); United States v. ('aralltt, 113 F.2d 
130fi, 1323 (2d Fir.), cert, denied, 3!)(i I'.S. D.1S (1 !)»>!)). 
Venus V. United States, 2(5(5 F.2d 3S(i, 3S!) (!)th Fir. 1D.1D). 


POINT III 

JUDGE BRIEANT'S INSTRUCTIONS ON INTENT 
WERE PROPER. 

Devereaux argues that there was no evidence that he 
deliberately failed to satisfy his obligation of keeping tin- 
local hoard informed of an address through which mail 
could reach him ajnl that Judge Hrieant’s charge permitted 
the jury to convict him for mere negligence There is no 
merit to Devereaux's assertion and Judge Hrieant properly 




instructed the jury oil intent. Title .“>0, App., I'nited States 
Code, Section 4f>2(ai United States v. Try/ml:, su/iru , 1 .*{<; 
F.-d at HOI ; Kokofun v. United States, su/ira, 40N F.2(l at 
lids; tinted States v. It u >nsa, 212 F.2d 027, !Jd.'{ iTtli Cir. i, 
cert, denied , ;u,s C.s. Nils (1954). 

Itevereattx liases his argument on .Judge iirieant’s use 
of the disjunctive in the phrase “failed or neglected” (Tr. 
365 ). 

Judge I'rieant clearly told the jury that before they 
could convict Devereaux they had to find he “unlawfully, 
intentionally and knowingly” failed to keep his local board 
advised of the address where mail would reach him (Tr. 
.'5ti4. 300 J. Ih-fore Judge Hrieanl gave the questioned in¬ 
struction to the jury, he defined “knowingly ' in such a way 
as to expressly pr<*clude a conviction based on mere negli¬ 
gence : 

“‘Knowingly’ as here used means deliberately, in¬ 
tentionally and understandingly. It is a persistent 
refusal to perform an act when one knows he is 
required to do so, and this definition is opposed to 
the idea of an inadvertent or an accidental failure 
to do any act or an innocent mistake." (Tr. 304-305). 

Furthermore, that portion of the questioned instruction 
which Devereaux emphasizes, “failed or neglected”, tracks 
the language of Title 50 App., I'nited Stales Code $ 402(a), 
under which Devereaux was charged. 

Moreover, even if his instruction by itself was mislead¬ 
ing, the error was harmless since the jury was also in¬ 
structed that Devereaux could not be convicted if his failure 
to keep the local board informed of an address where mail 
could reach him was dm to inadvertence, accident or in¬ 
nocent mistake. Uf. United States v. Gutierrez, 485 F.2d 



i:$7s, 1380 (9th <'ir. 1973), cert. denied U.S. — (1971); 
United Stoic* v. Niclsoo. 171 F.2d OPS, 90s <9th (’ir. 1973). 

Filially, no exception on this point was taken lielow, 
mid the defect asserted is hardly plain error. Kale 30, Fed. 
U. (’rim. Pro.; United State* v. Pinto, *npra. Indeed, de¬ 
fense counsel's handwritten requests lo charge, marked as 
(•ourt’s Kxhihit 1. speeilieally supuested a charge coupling 
“neglect *' and criminal intent as sufficient for conviction. 


CONCLUSION 

The judgment of conviction should be affirmed. 
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